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or as soon as this information is ob-
tained from any other source, the Dis-
trict Engineer will immediately have a
member of his staff make a personal
inspection of the property and execute
ENG Form 1567, Report on Vacation of
Property. The inspection will be made
with a view of determining whether all
buildings, improvements, and crops on
the land to be acquired, as listed in the
appraisal report, are still on the land
and in substantially the same condi-
tion as they were on the date of the ap-
praisal.

(ii) Where buildings, improvements,
and crops have been removed under a
reservation in the offer, an appropriate
entry will be made in paragraph (3) of
ENG Form 1567.

(iii) Where buildings, improvements,
and crops have been removed or de-
stroyed in the conduct of construction
work on the project, an appropriate
entry will be made in paragraph (3) of
ENG Form 1567.

(iv) It will be determined whether or
not the land is wholly unoccupied and
vacant and whether there is evidence of
present use thereof for farming and
other operations.

(v) The original report will be re-
tained in the real estate project files.
The second copy will be held for the
use of the closing attorneys on pur-
chase cases, or for the use of the local
representative of the Department of
Justice in condemnation cases.

(i) Public Relations. One of the most
difficult problems encountered in the
real estate activities of the Depart-
ment of the Army, particularly from a
public relations standpoint, is that of
the sudden dislocation of families, ten-
ants as well as owners, and the reloca-
tion of these families. Special atten-
tion, therefore, will be given to their
problems.

(j) Payment of Relocation Assistance
and Acquisition. Public Law 91–646 pro-
vides for reimbursement of certain ex-
penses incurred by owners and tenants
who are displaced as the result of Fed-
eral and federally-assisted programs.
Payment of relocation assistance bene-
fits and certain costs incurred by the
vendor in transfer of title to the Gov-
ernment and certain litigation ex-
penses incurred by the owner is pro-
vided for under that Act.

§ 644.88 Other acquisition.
(a) Acquisition From Other Federal De-

partments and Agencies—(1) Transfers.
Transfers will be obtained from other
Government agencies after issuance of
real estate directives. Muniments of
title will be obtained from the trans-
ferring agency, if possible, and be for-
warded to HQDA (DAEN–REP) WASH
DC 20314, with the original transfer let-
ter or document. Title 10 U.S.C. 2571
authorizes transfer of real property
within the Department of Defense (10
U.S.C. 2662).

(2) Permits. Upon receipt of a proper
request from an authorized command,
service or agency, Division or District
Engineers and the Chiefs of the Real
Estate Divisions are authorized to ob-
tain, accept, and renew permits from
other Government departments or
agencies for the temporary (five years)
use of land (except public domain for
Air Force) and buildings. The use of
over 500 acres of public domain land
must have prior approval by the Assist-
ant Secretary of Defense (MRA&L) pur-
suant to Department of Defense Direc-
tive 4165.12.

(b) Withdrawal of Public Domain Lands
and Right-of-Entry Permits for Tem-
porary Use. (1) Withdrawal of public do-
main lands will be necessary if a site is
selected for construction and/or there
is a continuing military use. Except in
time of war, withdrawals in excess of
5,000 acres for military use must be by
authority of an Act of Congress (Pub.
L. 85–337, 43 U.S.C. 156).

(2) Requests for withdrawal of public
domain land will be made to the appro-
priate State or Regional Supervisor of
the Bureau of Land Management
(BLM), Department of the Interior, by
the Division or District Engineer, pur-
suant to 43 CFR part 295, as soon as a
real estate directive is issued.

(i) If use the of land is needed
promptly to meet a construction dead-
line or for other use, the request for
withdrawal will contain this informa-
tion, and the BLM supervisor will be
requested to expedite submission of his
report to BLM in Washington, and to
publish the proposed withdrawal in the
FEDERAL REGISTER as soon as possible.

(ii) A copy of the request will be for-
warded to HQDA (DAEN–REA) WASH
DC 20314 (with a copy to HQ, USAF
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(PRER), WASH DC 20330, on Air Force
projects), with request for assistance in
obtaining issuance of the Public Land
Order in time to meet construction or
military use deadline.

(3) Pursuant to authority of 43 U.S.C.
416, requests for withdrawal of public
domain lands may also be made to the
appropriate State or Regional BLM Su-
pervisor by the Division or District En-
gineer for the reservation of those pub-
lic domain lands which will eventually
be required for authorized Civil Works
projects, in order to proceed with plan-
ning phase work and to prevent adverse
private entry thereon. Such action will
permit administrative jurisdiction to
remain with the present Government
agency for continued utilization not in
conflict with the eventual purpose of
the project. A copy of the request will
be furnished to DAEN–REA.

(4) If a withdrawal is requested, the
BLM supervisor cannot grant a permit
to use the area; however, permits can
be obtained for survey and exploration
purposes, since these do not involve
construction or military use of the
land.

(5) Necessary rights-of-way will be
obtained under the authority of section
507, Pub. L. 94–579, approved October 21,
1976.

(c) Acquisition of Outstanding Rights
on Public Domain—(1) Acquisition of
Possessory Rights to Mining Claims. (i)
Upon issuance of a real estate directive
to extinguish outstanding mining in-
terests in the public domain, and noti-
fication that the Bureau of Reclama-
tion (BLM) has withdrawn the public
domain from appropriation under the
public land laws and the public mining
and leasing laws, the Division or Dis-
trict Engineer will, if necessary to ob-
tain possession for construction or
other project purposes, recommend to
the Chief of Engineers the filing of a
complaint in an eminent domain pro-
ceeding, based on a perimeter descrip-
tion of the project, and the obtaining
of an order of immediate possession.
Thereafter, the Division or District En-
gineer will promptly determine the
possessory mining claims within the
area withdrawn, and he is authorized
to acquire such claims for either a
nominal sum or an amount not to ex-
ceed the combined estimated costs of

obtaining a detailed appraisal report
and having the validity of the claim in-
vestigated by the BLM. This authority
is limited to $1,000 per claim.

(ii) If an offer to settle is made on the
basis provided in paragraph (c)(1)(i) of
this section, and is not satisfactory to
the possessory mineral owner, the Divi-
sion or District Engineer will request
the BLM to investigate the validity of
the claim. In such case, under Comp-
troller General Decision B–143921, the
District Engineer is authorized to
make an agreement with the BLM for
reimbursement of the following:

(A) Examination of the claim itself
and assembling of the evidence to sup-
port the claim of invalidity.

(B) The presentation of the evidence,
the cross-examination of witnesses for
the mining claimant and other related
expenses (subpart A).

(iii) The Corps of Engineers is not au-
thorized to reimburse the BLM for
hearing of the evidence and the render-
ing of the decision as to the validity of
the mining claim.

(iv) If determined to be valid, claims
will be appraised and an offer will be
made to the owner at the approved ap-
praised value. BLM is authorized to de-
termine value of the claims and the Di-
vision or District Engineer may wish
to arrange with BLM to perform this
service on a reimbursable basis. In the
event the offer based on the approved
appraisal is not acceptable to the
owner, and a reasonable settlement
cannot be effected by negotiation, the
Division or District Engineer will for-
ward a report to HQDA (DAEN–REA)
WASH DC 20314 with recommendation
as to whether the claim should be ac-
quired by declaration of taking or be
left outstanding. Those cases in which
occupants were dispossessed under the
order of immediate possession, referred
to in paragraph (c)(1)(i) of this section,
will be given priority attention in all
phases of the procedure set out herein,
including preparation and submission
of declaration of taking assemblies in
appropriate instances.

(2) Acquisition of Grazing Rights. (i)
Grazing rights in the public domain are
granted pursuant to the provisions of a
series of Congressional acts commonly
referred to as the Taylor Grazing Act,
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43 U.S.C. 315 et seq. Section 315q of this
Act provides as follows:

Whenever use for war or national defense
purposes of the public domain or other prop-
erty owned by or under the control of the
United States prevents its use for grazing,
persons holding grazing permits or licenses
and persons whose grazing permits or li-
censes have been or will be cancelled because
of such use shall be paid out of the funds ap-
propriated or allocated for such project such
amounts as the head of the department or
agency so using the lands shall determine to
be fair and reasonable for the losses suffered
by such persons as a result of the use of such
lands for war or national defense purposes.
Such payments shall be deemed payment in
full for such losses. Nothing contained in
this section shall be construed to create any
liability not now existing against the United
States.

It is emphasized that payments under
this section are administrative; further
that this section applies only to mili-
tary projects.

(ii) Upon issuance of a real estate di-
rective to acquire or terminate grazing
rights in the public domain or other
property owned or controlled by the
United States and notification that the
Government department controlling
such lands has granted a right-of-entry
or transferred the lands to the Depart-
ments of Army or Air Force, the Divi-
sion or District Engineer will initiate
action to acquire or terminate such
grazing rights as authorized by the real
estate directive.

(iii) Appraisals will be prepared in ac-
cordance with subpart B and the guide-
lines set forth in Comptroller General
Decision No. B–132774, dated October 9,
1957.

(iv) Discussions with landowners con-
cerning acquisition of a ranch unit will
be conducted in accordance with the
procedures for fee acquisition.

(v) Offers will be prepared, accepted,
and distributed as provided in § 644.87.

(vi) Title procurement and title
clearance relating to the acquisition of
title to any fee lands within the ranch
unit will be the same as in any other
fee acquisition. In preparing title evi-
dence covering leasehold interests, a
search of the records will be made by
the Division or District Engineer Office
and ENG Form 909, Attorney’s Prelimi-
nary Certificate of Title, will be pre-
pared. In connection with the search of

the records, it should be noted that
Federal grazing privileges may be
pledged or encumbered with mortgages.

(d) Acquisitions Under Provisions of Re-
location Contracts. (1) When land or in-
terests therein, including subordina-
tion of minerals, required for project
purposes are acquired under the provi-
sions of relocation agreements nego-
tiated in accord with Section 73, ER
1180–1–1, it will be necessary to procure
title evidence covering such land and
interests. If the value of interests so
acquired is not otherwise determinable
for compliance with § 664.84, said value
will be determined by the Division or
District Engineer by means of a memo-
randum appraisal to be retained in the
tract file. While this type of acquisi-
tion does not involve the closing proce-
dure set forth in § 644.70, so much of the
title assembly described as is applica-
ble, plus an executed or certified true
copy of the relocation contract, will be
used in the examination and approval
of the title. The disposition of final
title assemblies will be governed by
§ 644.71.

(2) The procedures described in
§§ 644.81 through 644.88 do not apply to
the extinguishment of outstanding
rights, including subordination of ease-
ments and similar interests, under the
provisions of relocation contracts, as
differentiated from the acquisition of
land or easements, or the subordina-
tion of oil, gas, and other mineral
rights, to be utilized for project pur-
poses.

(e) Acquisition By Exchange—(1) Mili-
tary. The authority to acquire land by
exchange for military projects is pro-
vided in 10 U.S.C. 2672, and in the Mili-
tary Construction Authorization Act
passed each year. As an example sec-
tions 601 and 702, Pub. L. 95–82, August
1, 1977, the Military Construction Au-
thorization Act, 1978, provides in part,
that ‘‘the authority to acquire real es-
tate or land includes authority to
make surveys and to acquire land, and
interests in land (including temporary
use), by gift, purchase, exchange of
Government-owned land, or other-
wise.’’ Title 10 U.S.C. 2662a–4 provides
that a transfer of real property owned
by the United States to another Fed-
eral agency or another military depart-
ment or to a state must be reported to
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the Committees on Armed Services if
the estimated value of the property is
more than $50,000. A prerequisite to
any acquisition by exchange is author-
ity for the acquisition.

(2) Civil Works. The authority to ex-
change land or other Government prop-
erty for private lands or property in
execution of an authorized river and
harbor or flood control work or im-
provement is found in 33 U.S.C. 558b
and 558b–1.

(3) Coordination with the Office of
Managment and Budget (OMB). OMB re-
quests that each proposal to use Gov-
ernment-owned property in a land ac-
quisition exchange be cleared with the
appropriate Associate Director of OMB.
Disposal actions where exchange
through the authority of the General
Services Administration or specific
legislation is envisioned will be cleared
with OMB prior to filing a disposal re-
port pursuant to 10 U.S.C. 2662. A draft
letter to the Associate Director, Office
of Management and Budget will be sub-
mitted to HQDA (DAEN–REA) WASH
DC 20314 stating the requirement for
the new acquisition, the description of
the property to be excessed, its esti-
mated fair market value, and a jus-
tification for the exchange of that
property as constituting its highest
and best use. OMB clearance will be re-
quired before disposal reports outlining
exchange proposals are filed with the
Congress.

INVOLUNTARY ACQUISITION BY THE
UNITED STATES

§ 644.101 General.
This Section describes procedures of

the Corps of Engineers relating to the
involuntary acquisition of land and in-
terests in land on the basis of a phys-
ical appropriation or use by the United
States. It is applicable to all Division
and District Engineers having real es-
tate responsibilities.

§ 644.102 Examples of involuntary ac-
quisitions.

While the Secretary of the Army and
Secretary of the Air Force have no au-
thority to acquire interests in real
property except under express author-
ization and appropriation made by Con-
gress, the Government may, neverthe-

less, in the performance of an author-
ized act involuntarily acquire an inter-
est in real property, for which the
owner is entitled to just compensation.
Whenever a plaintiff successfully pros-
ecutes litigation which establishes that
an interest in real property has been
taken, the interest so taken should be
confirmed in the form of a grant, wher-
ever possible. The instrument should
be recorded in the public land records
and permanently retained in the real
estate files, as evidence of the interest
taken and as a protection against pos-
sible future claims of purchasers for
value without notice. No employee or
representative of the Corps of Engi-
neers shall intentionally make it nec-
essary for an owner to institute legal
proceedings to prove the fact of the
taking of his property, as prescribed by
Pub. L. 91–646. Examples of involuntary
acquisition are:

(a) Damage to real property caused
by flooding, saturation, seepage, ero-
sion, or other causes arising out of the
construction, operation, or mainte-
nance of an authorized project.

(b) Damage as a result of overflights
of aircraft.

(c) Other instances where Govern-
ment actions result in a restriction of
the use of property.

§ 644.103 Litigation Reports.

In those cases where a landowner
files suit alleging that the Government
took his property or an interest there-
in, a litigation report should be fur-
nished in accordance with ER 1180–1–1.
Litigation reports will be submitted in
quadruplicate in cases involving mili-
tary installations, and in triplicate in
cases involving civil works. District
and Division Engineers will furnish an
additional copy direct to the local
United States Attorney in actions in a
United States District Court. In addi-
tion to the information required by ER
1180–1–1, there will be furnished pre-
liminary certificates of title to prop-
erties subject to the taking, covering a
period of search of at least 25 years
prior to initiation of the action, and in-
dicating the date of acquisition of the
plaintiff’s interest. Certificates may be
procured commercially, or may be pre-
pared by a staff attorney.

VerDate 22-AUG-97 15:26 Sep 07, 1997 Jkt 174117 PO 00000 Frm 00184 Fmt 8010 Sfmt 8010 E:\CFR\174117.016 174117


		Superintendent of Documents
	2010-11-13T08:18:18-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




